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[bookmark: _GoBack]
non-disclosure agreement for sales/purchases (Scotland)

  		
PARTIES
(1) [bookmark: _Ref315856506][NAME OF COMPANY] (incorporated and registered in [England and Wales] OR [Scotland] under company registration number [COMPANY NUMBER]), the registered office of which is at [REGISTERED OFFICE ADDRESS]; and
(2) [bookmark: _Ref315856507][NAME OF COMPANY] (incorporated and registered in [England and Wales] OR [Scotland] under company registration number [COMPANY NUMBER]), the registered office of which is at [REGISTERED OFFICE ADDRESS].
[bookmark: a898190][bookmark: main]DISCLOSURE
[bookmark: a690697]The parties wish to exchange information with each other relating to a direct or indirect interest in [DESCRIBE PROPERTY] (the "Proposed Transaction").
[bookmark: a839666]In this agreement:
[bookmark: a445789]"Confidential Information" means all information in whatever form (including, without limitation, in written, documentary or electronic form) relating to the Proposed Transaction which is, whether before or after the date of this agreement, supplied or made available, directly or indirectly, to the Recipient or its Professional Advisers;
"Professional Advisers" means a party's lawyers, surveyors, accountants and other professional advisers;
"Provider" means a party to this agreement which discloses or makes available directly or indirectly Confidential Information;
[bookmark: a193483]"Recipient" means a party to this agreement which receives or obtains directly or indirectly Confidential Information.
[bookmark: a364189]In consideration of the Provider agreeing to disclose Confidential Information to the Recipient, the Recipient undertakes to the Provider that it shall:
[bookmark: a446414]subject to clauses 3 and 4, hold the Confidential Information in strict confidence and accept that the Confidential Information is commercially sensitive and that its release otherwise than in accordance with the terms of this agreement may be detrimental to the Provider;
[bookmark: a714584]not disclose or permit to be disclosed any of the Confidential Information to any person or make any announcement other than as permitted by this agreement and not to use the Confidential Information in any way, except for or in connection with, the Proposed Transaction; and
[bookmark: a509408]keep confidential the existence and contents of this agreement and of any discussions or negotiations between the Recipient and the Provider in respect of the Proposed Transaction save where disclosure is permitted by this agreement. 
[bookmark: a236842]TERM AND TERMINATION
[bookmark: a758269][bookmark: _Ref467523048]The parties’ obligations under this agreement shall terminate (save in respect of the obligations in clause 1.3 which shall continue in respect of any Confidential Information retained pursuant to clause 5.2) on the earlier of:
two years after the date of this agreement; and
exchange or conclusion of an agreement containing confidentiality provisions relating to the Proposed Transaction,
such termination shall be without prejudice to any antecedent breach of either party of its obligations in this agreement.
Clause 2.1 shall apply whether or not the Proposed Transaction proceeds.
Permitted disclosure 
[bookmark: a470435]The Recipient may disclose or permit to be disclosed Confidential Information to:
where necessary in connection with the Proposed Transaction, any subsidiary or parent undertaking of the Recipient (whether direct or indirect), any subsidiary undertaking of such parent, any partnership interest in or of the Recipient (the "Recipient Group"), any partner, trustee, nominee, operator, funder or arranger of equity or debt or investment manager or investment adviser to and/or of the Recipient or the Recipient Group or any funds managed or advised by, or clients of, the Recipient of Recipient Group in each case from time to time;
the Professional Advisers engaged by the Recipient or the Recipient Group in respect of the Proposed Transaction; and
any of its or any member of the Recipient Group's officers, directors and  necessary employees in connection with the Proposed Transaction,
provided that it procures that each such person to whom the Confidential Information is disclosed complies with the obligations set out in this agreement as if they were the Recipient.
[bookmark: a559272]The Recipient shall inform the Provider as soon as reasonably practicable upon becoming aware that a person to whom disclosure of Confidential Information is not permitted under this agreement, has become aware of Confidential Information.

Each party may disclose the Confidential Information to the minimum extent required by:
[bookmark: a1049414]any order of any court of competent jurisdiction or any regulatory, judicial, governmental or similar body or taxation authority of competent jurisdiction; 
[bookmark: a966554]the rules of any listing authority or stock exchange on which its shares or the shares of any member of the Recipient Group are listed; or
[bookmark: a375065]the laws or regulations of any country to which its affairs are subject,
provided always that the Recipient informs the Provider of the disclosure, to the extent legally permissible, as soon as reasonably practicable.
eXCLUSIONS
The obligations set out in clause 1 shall not apply, or shall cease to apply, to Confidential Information which the Recipient can show to the Provider's reasonable satisfaction:
[bookmark: a493065]is or becomes generally available to the public other than as a direct or indirect result of the information being disclosed by the Recipient in breach of this agreement; or
[bookmark: a315528]was in the Recipient's or any member of the Recipient Group's or any of its or their Professional Advisers' actual possession prior to the time of disclosure to the Recipient and which was lawfully acquired other than from the Provider or on behalf of it and that such source was not under any obligation of confidence in respect of that information; or
[bookmark: a520244]has been received or developed by the Recipient or any member of the Recipient Group or any of its or their Professional Advisers from a third party source that is not connected with the Provider and that such source was not under any obligation of confidence in respect of that information.
[bookmark: a719144]RETURN OF THE CONFIDENTIAL INFORMATION
[bookmark: _Ref465244807]The Recipient shall as soon as reasonably practicable on receipt of a written request from the Provider return any Confidential Information received in hard copy to the Provider.
Nothing in clause 5.1 shall require the Recipient or any member of the Recipient Group or any of its or their Professional Advisers to destroy or, prohibit it from keeping a copy of, any Confidential Information:
which is held on any back-ups or archives of any computer system containing or previously containing the Confidential Information where such back-up or archiving occurs in the usual course of operating that computer system and where it is not reasonably practicable to delete the Confidential Information so held;
which the Recipient or any member of the Recipient Group or any of its or their Professional Advisers are required to retain for professional indemnity insurance purposes, internal audit processes or internal governance purposes; and
which the Recipient or any member of the Recipient Group or any of its or their Professional Advisers are required to retain by any competent judicial, governmental, regulatory or similar body or the rules or regulations of any listing authority or stock exchange on which the securities of the Recipient are listed or traded or for the purposes of any audit, provided always that nothing in this clause 5 shall prejudice the Recipient's obligation contained in clause 1.3.
nO REPRESENTATION OR WARRANTY 
[bookmark: a860775]Each party acknowledges that the Confidential Information may not be accurate or complete and neither the Provider nor its Professional Advisers accept responsibility or liability for (or make any warranty or representation, express or implied, with respect to) the accuracy or completeness of the Confidential Information. 

The Recipient acknowledges that damages alone may not be an adequate remedy for any breach of its obligations under this agreement and, accordingly, without prejudice to any other rights or remedies that the Provider might seek, the Provider shall be entitled to the remedies of interdict and specific implement for any threatened or actual breach of the provisions of this agreement.
miscellaneous
The terms of this agreement may only be amended or modified by written agreement between the parties executed in accordance with the requirements of Section 3 and Sections 9B and 9C of the Requirements of Writing (Scotland) Act 1995.
This agreement is personal to the parties and neither party shall assign, transfer, charge or deal in any other manner with this agreement or any of its rights under it nor purport to do any of the same.
This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) are governed by the law of Scotland.
The Provider and the Recipient irrevocably agree that the courts of Scotland have exclusive jurisdiction to determine any dispute or claim that arises out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).
IN WITNESS WHEREOF these presents consisting of this and the preceeding 3 pages are executed as follows:
They are signed for and on behalf of the said [COMPANY]
at……………………………………………………………	(insert place of signing)
on……………………………………………………………	(insert date of signing)
by……………………………………………………………	(signature)
………………………………………………………………	(print full name)
Director/Company Secretary/Authorised Signatory *
by……………………………………………………………	(signature)
………………………………………………………………	(print full name)
Director/Authorised Signatory/Witness *
……………………………………………………………	(address of witness if used)
……………………………………………………………
* Please delete as applicable
They are signed for and on behalf of the said [COMPANY]
at……………………………………………………………	(insert place of signing)
on……………………………………………………………	(insert date of signing)
by……………………………………………………………	(signature)
………………………………………………………………	(print full name)
Director/Company Secretary/Authorised Signatory *
by……………………………………………………………	(signature)
………………………………………………………………	(print full name)
Director/Authorised Signatory/Witness *
……………………………………………………………	(address of witness if used)
……………………………………………………………
* Please delete as applicable
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